

PLANNING COMMISSION MINUTES	   		     		      AUGUST 6, 2012


1.   Call to Order.     Chairperson Kelly Stravens called the special meeting of the Millwood Planning Commission meeting to order at 6:00 p.m.  Other commission members present were Bobbie Beese, Josey Booth and Dan Hansen. Staff present: Tom Richardson, City Planner, Ray Oligher, Assistant Planner, and Brian Werst, City Attorney.

2.   Approval of Minutes – July 30, 2012.   The commissioners asked that the minutes be expanded to go into detail to include more of the specific recommendations for changes being made in the citizen advisory committee’s draft SMP.  The approval of the minutes was deferred to the next meeting. 

3.   Shoreline Management Program Update.   Mr. Stravens handed out copies of two documents relating to legal issues on public access. The first was a paper written by Alexander Mackie of Perkins Coie LLP entitled “The Shoreline Management Act and Public Access,” dated February 23, 2011. The second was a report entitled “Limitations on ‘Furthering Substantial Governmental Purpose’ When Considering Public Access Requirements for Washington State Shorelines Under the Shoreline Management Act,” also written by Alexander Mackie, dated January 19, 2011. He said he sent these out to commissioners by email and recommended that the city attorney attend the next meeting to discuss these documents.  

Mr. Stravens noted that the documents emphasize the need for the city to demonstrate the nexus, proportionality and reasonable necessity of requirements to provide public access to privately owned shoreline property. 

He said public access is one of the parts of the SMA and he said that the commission had agreed that the public access provisions were good but they had too many holes. It should be for all developments.

Mr. Stravens reviewed the changes made at the previous meeting.  

· In 18.14.010(1) Applicability we wanted the parenthesis taken away and we wanted section A taken out to make the document more applicable to Millwood. It was agreed to leave section B as it was.

· We added “any costs incurred would be borne by the property owner” to 18.14.020(A)(8) under Regulations on p. 43 (monitoring), and to #5 in 18.14.020(C).

· In 18.14.200(A) Public Access Policies, in #1 “new” was added after the word “all,” and #7 was deleted (safety and privacy). 

· In 18.14.200(B) Public Access Regulations, the commission delete #C and #E in #3, and deleted #4 (ADA compliance). Ms. Beese noted that these were removed because they are either already covered or are not needed. Also, the phrase “on or over the water” was deleted in #9. 

Mr. Stravens asked Mr. Werst to comment on Mr. Mackie’s reports. Mr. Werst said Mr. Mackie, who represents industrial property owners, pointed out the flaws of Tacoma’s general approach to public access on private land. He spoke to someone in Tacoma’s legal department; it appears that their policy to require access on private property will be challenged in court. Mr. Stravens said he thought the phrase “constitutional or other legal limitations” was too vague. He said our existing access is not adequate, and asked how do we create new access?

Mr. Werst said the boilerplate policy language is from the statute. He said he takes exception with deleting the statutory language on cost feasibility for private developments. 

Mr. Stravens said any new development will increase the demand for public access, and asked if we could set up a proportional fee in lieu of so the city could buy a future site for public access.  Mr. Werst said the Nollan and Dolan decisions require us to be clear about the public purpose. We need to focus on not just the demand for public access but also what are the other significant public interests, e.g. stormwater concerns. He said we should look at incentives or trade-offs such as density, height and setbacks for private development. Also, he said we could look at acquiring public property for access. 

Mr. Stravens said we don’t have a lot of carrots and sticks. Do we have another means? Mr. Werst described Washington’s tax increment financing. Ms. Beese asked about tax relief for property owners who provide public access.  Mr. Werst referred to Greenstone development in Liberty Lake which includes trails.

Mr. Stravens said we are not talking about just riverfront property; the equal protection requirement causes us to look at increased demand for public access for all development. Mr. Richardson asked if we are talking about setting a Level of Service for public access as we have for law enforcement and parks, like what we would do if we were going to set up impact fees. 

Mr. Stravens brought the discussion back to the vagueness of the phrase “constitutional or other legal limitations” in section C. Mr. Stravens referred to Mackie’s “Limitations” paper which cited four elements in its master program to assure that public access conditions will pass constitutional muster (p. 9). Mr. Werst said he would work up additional language to address the legal limitation concern considering the four elements cited by Mackie.

Mr. Werst said he invited the IEP representatives to attend the meeting since what we are discussing affects their property. 

Doug Krapas, Inland Empire Paper, said the discussion on requiring public access across private property is disturbing. As a member of the shoreline citizen advisory committee he tried to represent John Q. Public’s interests, not just the mill.  He does not think it is good to make policy decisions on potentially hypothetical situations. Striking statute language from the document relative to the constitution is disconcerting.  These development discussions should be a land use issue not the SMP. The purpose of the Shoreline Management Act is to protect the shoreline, not to establish land uses. 

Mr. Stravens said proximity in itself is not enough to establish the nexus for public access. The rules should apply to all new development, not just those in the shoreline area.

Shirene Young, Inland Empire Paper, asked how the regulations would apply to the former Mork property which was platted recently, since it is outside the shoreline area. 

Mr. Krapas asked for clarification that the regulations for public access in new private developments do not apply to ongoing improvements at the paper mill such as their new algae treatment facility.  The commission confirmed that access for “new development” does not apply to plant modifications. Mr. Werst said we have to be careful about carving out certain specific properties; we need to apply the language consistently for all properties both those on the river and those not on the river. 

Mr. Hansen expressed his frustration with the difficulty in getting public access on the river which the community clearly wants.  There was discussion on ways for the city to acquire properties for public access as they become available.

The commissioners agreed to hold a special meeting on Monday, August 13 at 6:00 p.m. to continue the review of the SMP with section 18.16.000 Specific Shoreline use Policies and Regulations.

4.   Staff Report.  None.  
 
5.   Public Comments.   None.
9.   Adjournment.    Mr. Stravens moved to adjourn. Motion seconded by Mr. Booth. Motion carried unanimously. The meeting was adjourned at 8:02 p.m.  

______________________    				__________________________
Chairperson							Secretary
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