
RESOLUTION NO. 11-11





          SEPTEMBER 6, 2011

A RESOLUTION OF THE CITY OF MILLWOOD, WASHINGTON, AUTHORIZING AND DIRECTING THE MAYOR TO EXECUTE THE MULTIJURISDICTIONAL AGREEMENT FOR PRETREATMENT PROGRAM BETWEEN SPOKANE COUNTY, WASHINGTON AND CITY OF MILLWOOD, WASHINGTON.

WHEREAS, the City of Millwood (the “City”), Spokane County, Washington is a non-charter code city, by virtue of the Constitution and laws of the State of Washington; and 

WHEREAS, pursuant to chapter 35A.11 RCW, the City Council (the “Council”) may adopt and enforce ordinances and resolutions of all kinds relating to and regulating its local or municipal affairs and appropriate to the good government of the City; and 


WHEREAS, pursuant to Chapter 39.34 RCW, Spokane County (“County”) and the City have previously entered into an Interlocal Sewer Service Agreement originally dated November 3, 1992, as may be amended from time to time, which has allowed the City to connect its sewerage system to the County’s general sewerage system contingent upon the conditions laid forth in such Interlocal Sewer Service Agreement; and


WHEREAS, the County must implement and enforce a pretreatment program to control discharges from all industrial users of its wastewater treatment system pursuant to requirements set out in General Pretreatment Regulations (40 CFR Part 403), RCW 90.48, and State of Washington Waste Discharge Permit (WAC 173-216); and


WHEREAS, Millwood has adopted a pretreatment ordinance that subjects the industrial users within its boundaries to the necessary pretreatment controls, and to implement and enforce that pretreatment ordinance; and


WHEREAS, the City and County intend for the Multijurisdictional Agreement for Pretreatment Program between Spokane County, Washington and City of Millwood, Washington (“Agreement”), to modify and supersede certain provisions of such Agreement relating to industrial pretreatment; and

WHEREAS, the Council finds it is in the City’s best interest to enter into the Agreement with the County;

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF MILLWOOD:


Section 1.
Multijurisdictional Agreement.  The Mayor is hereby authorized to execute that certain Multijurisdictional Agreement for Pretreatment Program between the County and Millwood, a copy of which is attached hereto as Exhibit 1 and incorporated herein by this reference as if set forth in full.


Section 2. 
Severability:  If any section, sentence, clause, or phrase of this resolution should be held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality shall not affect the validity or constitutionality of any other section, sentence, clause or phrase of this resolution.


Section 3. 
Repeal:  All resolutions, laws, and regulations, or parts thereof in conflict with this resolution are, to the extent of said conflict, hereby repealed.


Section 4. 
Effect:  This resolution shall be in full force and effect from and after its adoption and five (5) days after its publication or a publication of a summary of this resolution in the official newspaper of the City.

ADOPTED BY THE COUNCIL OF THE CITY OF MILLWOOD THIS 6th DAY OF SEPTEMBER, 2011.







________________________________







 DANIEL N. MORK, MAYOR

Attest: 

_________________________________

THOMAS G. RICHARDSON, CLERK

STATE OF WASHINGTON
)


)ss:

County of Spokane
)

Thomas G. Richardson, being first duly sworn on oath deposes and says:

I am the Clerk of the City of Millwood, Washington, and the foregoing resolution entitled “A RESOLUTION OF THE CITY OF MILLWOOD, WASHINGTON, AUTHORIZING AND DIRECTING THE MAYOR TO EXECUTE THE MULTIJURISDICTIONAL AGREEMENT FOR PRETREATMENT PROGRAM BETWEEN SPOKANE COUNTY, WASHINGTON AND CITY OF MILLWOOD, WASHINGTON” is the true and correct copy of the City of Millwood’s Resolution numbered 11-11 and that the same was posted and published according to law.

____________________________________

Thomas G. Richardson

SUBSCRIBED AND SWORN TO BEFORE ME THIS ____ DAY OF ______________, 2011.

____________________________________

____________________________________

Notary Public in and for the 

State of Washington, residing at _________.

My Commission expires _______________.

MULTIJURISDICTIONAL AGREEMENT FOR PRETREATMENT PROGRAM

BETWEEN SPOKANE COUNTY, WASHINGTON AND

CITY OF MILLWOOD, WASHINGTON
THIS AGREEMENT, made and entered into this      day of              , 2011 by and between Spokane County, a political subdivision of the State of Washington, having offices for the transaction of business at West 1116 Broadway, Spokane, Washington, 99260 (hereinafter referred to as “County”), and the City of Millwood, having offices for the transaction of business at East 9103 Frederick, Millwood, Washington, 99206 (hereinafter referred to as “Millwood”), and jointly hereinafter referred to with the County as the “Parties.”

RECITALS
WHEREAS, pursuant to the provisions of Chapter 39.34 RCW, two or more public entities may jointly contract between each other to perform functions which each may individually perform; and

WHEREAS, pursuant to a multijurisdictional agreement between the County and the City of Spokane, the County collects and discharges wastewater from the County’s general sewerage system into the City of Spokane’s interceptor system; and

WHEREAS, wastewater in the County’s general sewerage system is treated and disposed of at either the Riverside Park Water Reclamation Facility (RPWRF) or the Spokane County Regional Water Reclamation Facility (SCRWRF); and

WHEREAS, the County has sufficient reserve capacity available in the RPWRF, the SCRWRF, and interceptor facilities to accommodate Millwood’s current and future wastewater flows; and

WHEREAS, Millwood has been allowed to connect its sewerage system to the County’s general sewerage system contingent upon the conditions laid forth in the 1992 Interlocal Agreement between Millwood and the County and upon execution of this Agreement between the Parties regarding such connection; and

WHEREAS, facilities located in Millwood contribute wastewater which includes industrial wastewater; and

WHEREAS, the County must implement and enforce a pretreatment program to control discharges from all industrial users of its wastewater treatment system pursuant to requirements set out in General Pretreatment Regulations (40 CFR Part 403), RCW 90.48, and State Waste Discharge Permit (WAC 173-216); and

WHEREAS, pursuant to Chapter 39.34 RCW, the Parties have previously entered into an Interlocal Sewer Service Agreement originally dated November 3, 1992, as may be amended from time to time; and

WHEREAS, the Parties intend for this Agreement to modify and supersede certain provisions of such Interlocal Agreement relating to industrial pretreatment.

NOW THEREFORE for and in consideration of the mutual promises set forth hereinafter, the Parties hereto agree as follows:

AGREEMENT

Section 1. Pretreatment Requirements

A. Millwood has adopted, and will diligently enforce, Millwood Ordinance No. 417, its pretreatment ordinance and program codified under Chapter 13.14 of the Millwood Municipal Code which is as stringent and broad in scope as Spokane County Code Chapter 8.03A, Pretreatment.  The Washington State Department of Ecology (Ecology) has reviewed Millwood’s proposed pretreatment ordinance.  If the County desires to make revisions to the pretreatment ordinance, such revisions will be negotiated by the Parties.  

B. Whenever the County revises its pretreatment ordinance, it will forward a copy of the revisions to Millwood.  Millwood will adopt revisions to its pretreatment ordinance that are at least as stringent as those adopted by the County.  Millwood will forward to Ecology for review its proposed revisions within ninety (90) days of receipt of the County’s revisions.  If the County desires to make revisions to Millwood’s ordinance, such revisions will be negotiated by the Parties. Millwood will adopt any negotiated revisions within ninety (90) days of receiving approval from Ecology of its content.

C. Millwood has or will adopt and diligently enforce pollutant specific local limits, which address at least the same pollutant parameters, and are at least as stringent as the local limits enacted by the County, within ninety (90) days of the date of this Agreement.  The Spokane County local limits are defined in Spokane County Code 8.03A.0201 and 8.03A.0204.  If the County makes any revisions or additions to its local limits, it will forward to Millwood a copy of such revisions or additions within ninety (90) days of enactment thereof.  Millwood will adopt any such revisions or additions within ninety (90) days of receipt thereof.

Section 2. County and Millwood Responsibilities

A. Millwood shall provide such funds, personnel, and resources as reasonably necessary to establish and enforce Millwood’s pretreatment program.

B. Millwood will take all actions necessary to ensure that industrial users within its boundaries are subject to an approved pretreatment program to the extent required by 40 CFR 403.8, including the performance of all technical and administrative duties necessary to implement and enforce its pretreatment ordinance against industrial users located in its jurisdiction.  Millwood will: (1) update the industrial waste survey; (2) issue permits to all industrial users required to obtain a permit; (3) conduct inspections, sampling, and analysis; (4) perform enforcement activities; and (5) perform any other technical or administrative duties the Parties deem appropriate.  In addition, Millwood will take emergency action to stop or prevent any discharge, which presents or may present an imminent danger to the health or welfare of humans, reasonably appears to threaten the environment, or threatens to cause interference, pass through, or sludge contamination.

C. Millwood will maintain current information on industrial users located in its jurisdiction. It shall also: (1) develop and regularly update an industrial user survey similar to the County’s survey, and notify the County of any significant changes within thirty (30) days of such change; (2) update the industrial waste survey annually for all industrial users located in its jurisdiction; and (3) forward a copy of this survey to the County within sixty (60) days of its completion, or no later than March 1st of each year.

D. Millwood will require industrial users to respond to an industrial user questionnaire supplied by the County: (1) whenever a new industrial user begins operations in Millwood; or (2) any time an existing industrial user increases its discharge by 20% or changes its discharge; or (3) any time it is requested by the County. Millwood will forward a copy of the completed questionnaire to the County for review.

E. Millwood will provide the County access to all records or documents relevant to the pretreatment program for any industrial user located in Millwood or discharging through Millwood to the County.  Such records and related information shall be maintained by Millwood for inspection by the County for at least three (3) years.

F. Millwood will inspect and sample all industrial users located in its jurisdiction each year.  Millwood will submit written notice of scheduled inspections to the County, providing the opportunity for the County to attend all inspections.  If an inspection is in response to an emergency situation, and such notice is not possible, Millwood will make every effort to informally notify the County of the impending inspection, so the County may attend.  Millwood will forward copies of all inspection reports to the County within thirty (30) days of the inspection.  Millwood will provide the County with its procedures for sampling and analyses, including all procedures in place for quality assurance and quality control.  All procedures will conform to those set out in 40 CFR Part 136, except as otherwise required by the U.S. Environmental Protection Agency.

G. Any authorized officer or employee of the County may enter and inspect, at no cost, and with reasonable notice to Millwood, any part of Millwood’s sewerage system, for the purpose of determining compliance with pretreatment requirements and any pretreatment ordinance or program related thereto.  “No cost,” for the purpose of this section, means Millwood shall not impose any charge. However, the County shall be solely liable for reasonable expenses incurred in the inspection. The right of entry and inspection shall include access to public streets, above and below ground, and to easements and property within which the system is located.  The County shall additionally be permitted, with reasonable notice to Millwood, to conduct inspections and sampling at any industrial user’s facility located within Millwood, as it deems necessary.  The County’s right of inspection shall include on-site inspection of pretreatment and sewerage facilities, observation, measurement, sampling, testing, and access to (with the right to copy) all pertinent compliance records located on the premises of the industrial user or other significant discharge source identified by the County Director of Utilities.

H. Prior to any discharge, Millwood will issue permits to all industrial users required to be permitted under its pretreatment ordinance located in its jurisdiction. Permits must contain, at a minimum: (1) appropriate effluent limitations; (2) monitoring and reporting requirements; (3) a statement of duration; (4) a statement of nontransferability; (5) a statement of applicable civil and criminal penalties; and (6) any other conditions requested to be included in the permit by the County.  After it drafts a permit, Millwood will forward a copy thereof to the County for review and comment at least sixty (60) days prior to the expected date of issuance.  Within thirty (30) days of receipt of the proposed permit, the County will either approve the permit, or request Millwood to make additions, deletions, or changes.  After County approval of the draft permit, Millwood will forward the draft permit to Ecology.  Once Ecology has reviewed and approved the draft permit, Millwood will issue the final permit.  No permit will be issued if the County objects.

I. Millwood will submit a monthly report to the County on the compliance status of each significant industrial user, as well as any enforcement response taken or anticipated.  Such report will include the time frames for initial enforcement actions, and any subsequent enforcement actions.

J. Millwood will enforce the provisions of its pretreatment ordinance and permits.  In the event Millwood fails to take timely and adequate enforcement action against noncompliant industrial users, the County will take such enforcement action.  If the County Director of Utilities determines that Millwood has not adopted or implemented a pretreatment ordinance/program consistent with this Agreement, or has failed to satisfactorily implement or enforce the requirements established thereunder, or has otherwise failed to perform this Agreement, he/she may issue a written notice to the Millwood Clerk, specifying the nature of the deficiency and any proposal to correct the same.  The notice shall specify a reasonable schedule for compliance. PROVIDED, HOWEVER, if Millwood fails to agree with the written notice, it may appeal the same to a mutually-accepted arbitrator, whose decision shall be final and binding.  If no agreement as to choice of arbitrator can be reached, the parties shall accept an official from Ecology designated by such agency as arbitrator.  Millwood’s appeal shall be denied unless Millwood provides written notice to the County of its desire to appeal the notice of deficiency within 30 calendar days of the Millwood’s receipt of the notice of deficiency from the County Director of Utilities.

K. If the County Director of Utilities determines that Millwood has failed or refused to fulfill any federal, state, or local laws or regulations concerning pretreatment obligations, or that any industrial user or other significant discharge source into Millwood’s system identified by the County Director of Utilities is violating the pretreatment ordinance or program, and if Millwood does not fulfill its obligations after receiving a notice of deficiency from the County Director of Utilities, the County may develop and issue a notice to Millwood of a remedial plan containing a description of the pretreatment deficiencies, an enumeration of steps needed to be taken by Millwood to resolve the deficiencies, and a reasonable time schedule for attaining needed compliance with all pretreatment requirements.  Millwood agrees to timely implement and accomplish such plan; PROVIDED, HOWEVER, Millwood shall not be required to comply with such plan if Millwood timely notifies the County of its intent to appeal any such matter to the arbitrator provided for above and Millwood’s appeal is subsequently upheld by the arbitrator.

L. Should any utility customer fail or refuse to comply with the pretreatment ordinance and program adopted by Millwood, or with the remedial plan, either Millwood or the County, where deemed necessary, may seek injunctive relief against such discharge.

Section 3. Emergency Action

Where, in the judgment of the County Director of Utilities, a discharge to the County’s system from Millwood’s system, or from its customers, presents: (1) an imminent danger to the health, safety, and welfare of any person, (2) an imminent danger to the environment, or (3) interferes with the operation of the County’s sewerage system or the City of Spokane’s sewerage system, the Director may immediately initiate steps to identify the source of the discharge, and to halt or prevent said discharge.  The Director may further seek injunctive relief against any industrial user or discharge source contributing to the emergency condition, and/or pursue any other legal remedies available.

Section 4. Other Agreements

A. Before an industrial user located outside the jurisdictional boundaries of Millwood discharges into the Millwood’s sewer system, Millwood will enter into an agreement with the jurisdiction in which such industrial user is located.  Such agreement shall be substantially equivalent to this Agreement and must be fully secured prior to a discharge from any industrial user in the outside jurisdiction.

B. The Parties agree that the terms of this Agreement shall modify and supersede those specific provisions relating to industrial pretreatment in that certain Interlocal Sewer Service Agreement, by and between Millwood and the County and dated November 3, 1992, as may be amended from time to time.  Except as set forth in this Agreement, all of the provisions of such Interlocal Sewer Service Agreement shall remain in full force and effect.   

Section 5. Indemnity and Liability

A. Millwood shall indemnify and hold harmless the County and its officers, agents, and employees, from any and all claims, actions, suits, liability, loss, costs, expenses, and damages of any nature whatsoever, by any reason of or arising out of any negligent act or omission of Millwood, its officers, agents and employees, relating to or arising out of the performance of this Agreement.  In the event that any suit based upon such claim, action, loss, or damages is brought against the County, Millwood shall defend the same at its sole cost and expense and if final judgment in said suit be rendered against the County, and its officers, agents, and employees, or jointly against the County and Millwood and their respective officers, agents, and employees, Millwood shall satisfy the same.

B. The County shall indemnify and hold harmless Millwood and its officers, agents, and employees, from any and all claims, actions, suits, liability, loss, costs, expenses, and damages of any nature whatsoever, by any reason of or arising out of any negligent act or omission of the County, its officers, agents and employees, relating to or arising out of the performance of this Agreement.  In the event that any suit based upon such claim, action, loss, or damages is brought against Millwood, the County shall defend the same at its sole cost and expense and if final judgment in said suit be rendered against Millwood, and its officers, agents, and employees, or jointly against Millwood and the County and their respective officers, agents, and employees, the County shall satisfy the same.

C. If the comparative negligence of the parties and their officers and employees is a cause of such damage or injury, the liability, loss, cost, or expense shall be shared between the Parties in proportion to their relative degree of negligence and the right of indemnity shall apply to such proportion.

D. Where an officer or employee of a party is acting under the direction and control of the other party, the party directing and controlling the officer or employee in the activity and/or omission giving rise to liability shall accept all liability for the other party’s officer or employee’s negligence.

E. Each party’s duty to indemnify shall survive the termination or expiration of the Agreement.

F. The foregoing indemnity is specifically intended to constitute a waiver of each party’s immunity under Washington’s Industrial Insurance Act, chapter 51 RCW, respecting the other party only, and only to the extent necessary to provide the indemnified party with a full and complete indemnity of claims made by the indemnitor’s employees.  The parties acknowledge that these provisions were specifically negotiated and agreed upon by them.

Section 6. General

A. Assignment.  Neither party may assign any interest in this Agreement without the express written consent of the other party; PROVIDED, the County may contract with the City of Spokane to administer and enforce the County’s rights, responsibilities and powers under this Agreement regarding Millwood’s pretreatment program, and Millwood may contract with the City of Spokane or utilize qualified consultants, or other pertinent resources of its choice, to administer and enforce Millwood’s pretreatment responsibilities, rights, and powers under this Agreement; PROVIDED FURTHER, Millwood may contract with the County to administer and enforce Millwood’s pretreatment responsibilities, rights, and powers under this Agreement; PROVIDED FURTHER any such contracts executed with the City of Spokane, the County, or other resources, shall not relieve the Parties of any of their respective duties, responsibilities or liabilities under this Agreement, nor limit the right of such party to enforce its rights and powers under this Agreement.

B. Waiver.  No officer, employee, or agent of Millwood or the County has the power, right, or authority to waive any of the conditions or provisions of this Agreement.  No waiver of any breach of this Agreement shall be held to be a waiver of any other or subsequent breach.  All remedies afforded in this Agreement at law shall be taken and construed as cumulative, that is, in addition to every other remedy provided herein or by law.  Failure of either the County or Millwood to enforce at any time any of the provisions of this Agreement or to require at any time performance by the other of any provisions shall not in any way affect the validity of this Agreement or any part hereof, or the right of either to hereafter enforce each and every such provision.

C. Notices.  All notices called for or provided for in this Agreement shall be in writing and must be served on any of the parties either personally or by registered or certified mail, return receipt requested, at their respective addresses hereinabove given.  Notices sent by registered or certified mail shall be deemed served when deposited in the United States mail postage prepaid.

D. Headings:  The section headings in this Agreement have been inserted solely for the purpose of convenience and ready reference.  In no way do they purport to nor shall they be deemed to define, limit, or extend the scope or intent of the captions to which they apply.

E. Severability.  If any term of this Agreement is held to be invalid in any judicial action, the remaining terms of this Agreement will be unaffected.

F. Modification.  No modification or amendment to this Agreement shall be valid until put in writing and signed with the same formalities as this Agreement.

G. Compliance With Laws.  The Parties shall observe all federal, state and local laws, ordinances and regulations, to the extent that they may be applicable to the terms of this Agreement.

H. Nondiscrimination.  In the performance of this Agreement, the Parties shall not discriminate on the basis of race, color, sex, religion, national origin, creed, marital status, age or the presence of any sensory, mental status, age or the presence of any sensory, mental or physical handicap in employment or application for employment or in the administration or delivery of service or any other benefits under this Agreement.

I. Venue Stipulation.  This Agreement shall be construed under the laws of Washington State.  Any action at law, suit in equity or judicial proceeding regarding this Agreement or any provision hereto shall be instituted only in courts of competent jurisdiction within Spokane County, Washington.

J. Relationship of Parties.  The Parties intend that an independent contractor relationship will be created by this Agreement. The Parties are interested only in the results that may be achieved.  No agent, employee, servant or otherwise of Millwood shall be deemed to be an employee, agent, servant, or otherwise of the County for any purpose, and are not entitled to any of the benefits that the County provides for its employees.  No agent, employee, servant or otherwise of the County shall be deemed to be an employee, agent, servant, or otherwise of Millwood for any purpose, and are not entitled to any of the benefits that Millwood provides for its employees.    Each party will be solely and entirely responsible for its acts and the acts of its agents, employees, servants, subcontractors or otherwise, during the performance of this Agreement.

Section 7. Period of Agreement

A. Unless terminated as provided in the following paragraph, this Agreement expires five (5) years after the date first set forth above, and renews thereafter automatically for additional five (5) year terms thereafter, not to exceed a total of twenty-five (25) years. The Parties will review and revise this Agreement to ensure compliance with the Federal Clean Water Act of 1977 and the rules and regulations (see 40 CFR Part 403) issued thereunder, as necessary, but at least every 5 years on a date to be determined by the Parties.

B. Either party may terminate this Agreement by providing one-hundred eighty (180) days written notice.  All benefits and obligations under this Agreement will cease following one-hundred eighty (180) days from receipt of such notice.  Upon termination, each party shall retain their own property and facilities. No joint property or jointly held assets or funds are contemplated.

Section 8. Administration

The Parties hereby designate the Spokane County Utilities Director as the administrator of this Agreement for the County, and Millwood’s Clerk as the administrator for Millwood.

Section 9. Precise Organization

Each party functions under its existing structure.  No additional organizational structures are created.

Section 10. Budget and Financing
Each party retains sole control of all finance and budget items for its operations and functions.
Section 11. Agreement Binding on Successors and Assigns

This Agreement shall be binding on and inure to the benefit of the successors and assigns as set forth in Section 6.A.

Section 12. Agreement To Be Filed
Millwood shall maintain this Agreement on Millwood’s web site or other electronically retrievable public source.  The County shall record this Agreement with the Spokane County Auditor.

IN WITNESS WHEREOF, the Parties hereto have caused this document to be executed on the dates set forth below.

SPOKANE COUNTY:

BOARD OF COUNTY COMMISSIONERS

OF SPOKANE COUNTY, WASHINGTON

___________________________________

Al French, Chair

Attest:

Clerk of the Board

By: _______________________________

       Daniela Erickson
CITY OF MILLWOOD:

By:           __________________________________
                 Mayor
Attest:
By:          ___________________________________
                 Clerk
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